Genocide is to be considered a radical
and aberrant act that fall short of lib-
eral State and society’s approval and that shall
not be tolerated in any case. Unfortunately,
genocide is not an act of horror of the modern
ages; instead it is a result of the process of his-
torical development from which the societies
have emerged the way they are.

Throughout history the crime of genocide
has been committed under different names,
since the killings of groups described in the
Bible, passing for the Colonization Period
where the imposition of certain religion and
habits ended up in the destruction of entire
groups, until the more recent episodes such as
the massacres that took place in Rwanda, in
1994, and in the former Yugoslavia between
1992 and 1995.

The historical claim has been heard as the
Convention on the Prevention and Punish-
ment of the Crime of Genocide came into
force in 1951, and along with its ratification
came as well the international officially recog-
nized definition of the so called crime of the
crimes: genocide.

I. GENOCIDE

A) DEFINITION
According to Article II of the Conven-
tion on the Prevention and Punishment of the
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any
of the following acts committed with intent to

Crime of Genocide, genocide consists of
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destroy, in  whole or in part, a national, ethni-
cal, racial or religious group, as such:(a) Killing
members of  the group; (b) Causing serious bodily
or mental harm to members of the group; (c) De-
liberately  inflicting on  the growp  conditions of
life calcnlated to  bring about its physical destruc-
tion in whole or in part; (d) Imposing measures
intended to  prevent births within the group; ()
Forcibly - transferring children of  the group to an-
other group”.

The Genocide Convention inspired the
way that genocide was addressed in other
international documents such as the statutes
of the International Criminal Tribunal for
Rwanda (Article II)!, the International Crimi-
nal Tribunal for the Former Yugoslavia (Ar-
ticle IV)? and the Rome Statute of the Interna-
tional Criminal Court (Article VI).?
the
Opinion of the International Court of Jus-

Moreover, according to Advisory
tice in Reservations in the Convention on the
Prevention and Punishment of the Crime of
Genocide, genocide is ‘@ crime under interna-
tional law involving a denial of the right of ex-
istence of entire  human groups, a denial which
shocks  the conscience of mankind and results in
great  losses  to  humanity, and which is contrary
to moral law and to the spirit and aims of the
United Nations”.

However, the very first time the term
genocide as such was brought into consider-
ation was through the thought of the Polish-
Jewish jurist Raphael Lemkin, which among
his brilliant academic works, has also partici-
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pated in the works that led to the Genocide
Convention.

Lemkin understood genocide firstly as a
coordinated plan to make the essential foun-
dations of the life of a group perish so the lat-
ter would be eliminated, that being either in
times of war or times of peace. For essential
foundations he meant political and social in-
stitutions, culture, language, national feelings,
religion, economic structure, personal securi-
ty, liberty, health, dignity and the lives of the
ones part of the aimed group.

He also emphasized that such crime shall
aim at a national group as an entity, and, when
aiming on an individual, the perpetrator of
genocide shall bear in mind the intent to anni-
hilate the national group that such individual
belongs to.°

Raphael Lemkin understands that genocide
involves mainly the destruction of life, but his
view goes further down to say that genocide
may as well be committed through the crip-
pling of the group’s life through several mea-
sures that would not culminate in its people’s
death.’

When he prepared a resolution for the
United Nations General Assembly (Resolu-
tion 96 (I) of 11 December 1946) he defined
genocide as both physical destruction and de-
struction of a group’s cultural identity® Once
again, Lemkin was embracing a broader con-
cept of genocide, which, unfortunately, did
not influence the international documents
above analysed.

Therefore, according to the limited defi-
nition adopted in the Genocide Convention,
where only biological and physical actions are
to be considered, genocide consists on the in-
tentional destruction of any national, ethnical,
racial or religious group, and it shall involve
the killing of their members, the infliction of
serious physical or mental harm, imposition of
conditions of life so as to cause their physical
destruction, measures to prevent births within
the targeted group, as well as the transference

of children from one group to another.’

B) ELEMENTS

After briefly analysing the general defini-
tion of the crime of genocide, we can finally
go further to notice its elements, such as the
commission of one or more acts listed in Arti-
cle II of the Genocide Convention; the intent
to destroy the group in whole or in part; as
well as that the act be directed towards at one
of the protected groups."

The Trial Chamber of the International
Tribunal for Rwanda, when judging Jean Paul
Akayesu under the charges of genocide, crimes
against humanity and violations of Article III
common to the Geneva Conventions commit-
ted in the territory of Rwanda throughout 1994,
reached the conclusion that the list presented in
Article II of the Genocide Convention was not
to be deemed solely illustrative. That is, the acts
therein printed followed an exhaustive fashion,
which did not allow any other act to be consid-
ered as an act of genocide."

On the same judgement the acts enumerat-
ed in Article II were analysed one by one. Ac-
cording to it, “killing members of the groups”
(paragraph (a)) shall be understood as in homi-
cide committed with the intent to cause death,
and not as a more general understanding that
would also consider the non intentional kill-
ing as a genocidal act."”

Also, by “causing serious bodily harm to
members of the group” (paragraph (b)), the
Trial Chamber was of the opinion that such
harm shall not necessarily be permanent and ir-
remediable” and that “deliberately inflicting on
the group conditions of life calculated to bring
about its physical destruction in whole or in
part” (paragraph c) shall imply “wethods of de-
struction by which the perpetrator does not  imme-
diately kill the members of the group, but which,
ultimately, seek their physical destruction”.”

The Chamber went on to proceed a brief
analysis of the two final paragraphs of Article
IT of the Genocide Convention. By “imposing
measures intended to prevent births within the
group” (paragraph d) it considered to involve
such as  ‘“Sexwal mutilation,

acts Sterilization,



Sorced birth control, as well as separation of the
sexes and  probibition of marriages”; and that
“forcibly transferring children of the group to
another group” (paragraph (e)) would not only
denote the actual physical transfer, but also the
infliction of threats so as to lead to a forcible
transfer of children to another group.'®

The judgement of Jean-Paul Akayesu was
of great contribution for the interpretation of
the acts that characterise the crime of geno-
cide, being considered a reference for authors
such as Ratner..

Furthermore, when it comes to the second
element of the crime of genocide, the intent
to destroy the group in whole or in part, that
is the dolus specialis, one should recognise the
core of genocide. This intent, most of all, dis-
tinguishes genocide from other crimes, and
without it an act would not be deemed geno-
cide, however outrageous the crime commit-
ted might have been."”

Attention must be paid, though, to the
fact that the intent to destroy the group in
whole or in part must be prior to the actual
perpetration of any genocidal act'®; and that
by considering genocide the act perpetrated
so as to destroy the aimed group “in whole
or in part”, the Convention makes clear that
the intent to destroy a group entirely is not
required, that is, the annihilation of only
part of it would suffice.”

The Trial Chamber
Criminal Tribunal of

of International
the
judging Goran Jelisic for genocide, viola-

Former when

tions of the laws or customs of war and
crimes against humanity, noted that the
intention of the perpetrator shall be to de-
stroy either a major part of the group or
a fraction that involves important figures
such as leaders. Hence, according to the
Chamber, “the phrase

must be understood to mean the destruction of

n whole or in part’

a significant portion of the group from either
a quantitative or qualitative standpoint™.?’

The fact is that until now there has not
been a rule establishing the exact proportion
of a group that shall be targeted so as the act

be deemed genocide, and for that reason, the
amount of victims required shall be analysed
on a case by case basis.”'
Moreover, regardless of
tude of the perpetrator’s intent so as to classify

the great magni-

a crime as genocide, such element raises several
debates and is to be considered the most diffi-
cult feature of the crime to prove in court.”

Another element of the crime of geno-
cide is that the act shall be directed towards
at one of the protected groups, subject which
deserves special attention, once it is the bed-
rock the final dissertation in which this article
relies upon. B. Sautman at p. 196

C) PROTECTED GROUPS IN THE
GENOCIDE CONVENTION

The
that the crime of genocide as such is only to
be characterised if towards the four groups
enumerated in its Article II. Besides present-
ing a limited row of protected groups, the
Convention did not go further so as to pro-
vide us with the attributes to define them. For
the purposes of the present section, we shall
only deal with those protected groups listed
within the Convention - national group, eth-

Genocide Convention makes clear

nical group, racial group and religious group
— leaving further criticism and deeper analysis
to the following chapter

The definition of each of the four pro-
tected groups is not to be deemed something
simple nor straightforward. On the contrary,
several discussions on the topic have been
raised throughout the years and some guid-
ance has arisen within trials such as Akayesu
and Jelisic, for instance.

In Akayesu, the Trial Chamber have be-
gun to analyse the subject matter by advocat-
ing that the Genocide Convention’s intent on
selecting those four groups basically relies on
the group’s stability”, and that each of them
shall be understood as it follows:

“a national group is defined as a collec-
tion of people who are perceived to share



a legal bond based on common citigen-
ship,  coupled with reciprocity of  rights
and duties. An  ethnic group is generally
defined as a grouwp whose members share
a common langnage and culture.  The
conventional  definition  of  racial  group
is based on the bhereditary traits  often
identified  with a  geographical  region,
irrespective  of  linguistic,  cultural,  na-
tional or religious  factors. The religions
group is one whose members share the
same  religion,  denomination or  mode
of worship”24

On the William  Schabas
comes to say that the above four terms end

same token,
up helping on each other’s definition by oper-
ating “as four corner posts that delimit an area
within which a myriad of groups covered by the
Convention  find  protection””®, and he goes on
stating that the search for autonomous mean-
ings for each of the four enumerated groups
would culminate in the weakening of the enu-
meration overarching sense as a whole.”

Either way, a question that one may bare
in mind is how to associate an individual to a
group, that is, what makes a person part of a
group and what criteria can be used to do so.

Opinions vary from the adoption of objec-
tive to the subject criteria, and within the latter
one can find two different paths to choose, that
is, either a positive or a negative approach.

To adopt the subjective positive approach
means that the perpetrator of the crime of geno-
cide distinguishes a group by the characteristics
he considers that belongs to it. On the other
hand, the negative approach entails the exclu-
sion of individuals from the group of which
the perpetrator finds himself a member of and
which he considers to have its own characteris-
tics apart from the ones owned by the group to
which the individual /victim belong.”’

Despite the existence of two different crite-
ria defining if an individual is part of a group,
the subjective approach is deserving of greater
credibility, once, the status of national, ethnic
or racial group is better attributed by consid-
ering the point of view of the ones who wish
to single that group out from the rest of the

community. Besides that the adoption of the
objective approach could certainly lead to a
disruptive categorisation of the individuals.”

As one can note, protected groups and
their characterisation are a subject that remain
controversial and the way it is dealt with will
solely rely on the individual point of view of
the ones that are enforcing the law.

What can be done for the time being is to
keep the discussion alive and try to implement
it by the development of the international
community doctrine.

II- THE LIMITED SCOPE OF THE
GENOCIDE CONVENTION

A) THE CONVENTION

As we have noted in the previous chapter,
the chapeau of Article II of the Genocide Con-
vention says that “genocide means any of the fol-
lowing acts  committed with the intent to destroy,
i whole or in part, a national, ethnical, racial or
religions growp” and then goes on by enumerat-
ing the actions that shall constitute genocide.

Other
foresee genocide do not present any major

international documents that also

changes, as they follow the exact words of the
1948 Genocide
do not add any sort of development or even

Convention, and therefore,
contrast to the understanding of the crime of
genocide established back then.

There is indeed a range of international
documents that prohibit genocide, but they
are to be considered a natural development of
the very first thoughts on such crime. By that
one shall recall to when genocide was envis-
aged as a merely sub-category of the so-called
Crimes Against Humanity. It was categorised
as the crime of persecution, being addressed
within the Nuremberg Trial as such.

It was not until the Genocide Conven-
tion in 1948 that genocide as a specific crime
acquired autonomous significance and since
then several discussions were raised, which

brings us to the main focus of this article: the



protected groups listed on the above Conven-
tion as well as the ones that were explicitly
excluded from it, giving special emphasis on
the so-called cultural genocide.

The criticism that we pose here does not
overcome the Convention’s merits, such as
the establishment of a definition of genocide;
the punishment of acts connected with it; and
the prohibition of genocide whether in times
of war or of peace. What triggers the need for
a further analysis is the Genocide Conven-
tion’s flaws. For instance, a great flaw can be
characterised by the enforcement mechanisms
presented, that is, according to the Conven-
tion, the trials for such crime shall be held be-
fore the courts of the State on the territory
of which genocide has occurred or before an
international one.

In other words, as the most common perpetra-
tors of the above ctime ate to be tertitotial State
authorities, the national prosecutor may find it
hard to bring those people to prosecution.

Moreover, when it comes to the groups
enumerated within Article II, other weakness-
es are to be noted. First of all, by listing the
protected groups in a exhaustive way imply
a limited scope of protection offered by the
Convention, excluding, therefore, any other
group such as political or economic.

As Pieter Drost once stated, “a convention
on  genocide cannot  effectively  contribute  to  the
protection  of  certain  described  minorities
it is limited to particular defined groups”™™

Also, the Convention does not present any
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guidelines so as to make clear the meaning of
each of the four groups therein listed, leaving
a gap that is to be filled when enforcing it.

These are just some of the imperfections that
can be observed in the Genocide Convention, and
trying to understand them might require a glance
at the works that led to such legal instrument.

B) THE DRAFT

The very first attempt to institute a conven-
tion attributing special treatment to the crime
of genocide took place within the Secretariat

draft, which, although aiming at a narrow defi-
nition so as to avoid genocide to be confused
with other crimes as well as to facilitate the rati-
fication process, presented in its Article I a list
of groups which included the political one.”

As the works developed, the political
groups ended up falling short of the Conven-
tion’s scope. Lemkin, one of the three experts
consulted in the occasion, held his position
against the inclusion of the above group, once,
according to him, in order to be included in a
convention of such magnitude the group en-
visaged should retain the characteristic of per-
manency.”!

In spite of that, Raphael Lemkin advocated
pro a wider conception of the term genocide,
that is, he considered genocide to involve three
kinds of acts: physical biological and cultural.
The latter — cultural genocide — was then in-
cluded in the draft so as to be discussed in fur-
ther occasion.’!

However, the inclusion of cultural geno-
cide in the Convention’s draft did not go
without strong contrary opinions. When com-
menting on the draft, the United States as well
as France made clear that they would rather
such type of genocide to be excluded, leaving
the Convention’s scope limited to physical
and biological genocide.”

Then, from September to December 1947,
the General Assembly, through the Sixth (Le-
gal) Committee, held its second session on the
subject, where the main issue discussed relied
on whether to consider genocide as a crime
against humanity or to contemplate it as a spe-
cific criminal behaviour.*

By following the General Assembly Res-
olution 180 (II) the continuation of the dis-
cussions took place through the Economic
and Social Council. An Ad Hoc Commit-
tee was then established, and, among vari-
ous subjects, it addressed the issue of the
groups to deserve the protection of the
Convention, as well as the inclusion of cul-
tural genocide.™

Despite strong objections towards the in-
clusion of cultural genocide, there were posi-



tive manifestations such as the Soviet Union.
The Soviets presented a document entitled
“Basic Principles of a Convention on Geno-
cide” endorsing the coverage of cultural geno-
cide by the Convention.”

The discussion relied mostly on the three
kinds of genocide that should be included
— physical, biological and cultural - being the
latter the most controversial, and, therefore,
central issue. In the occasion the United States
and France presented strong disagreement to-
wards cultural genocide, but, in spite of that,
the remaining States adopted a positive ap-
proach towards cultural genocide, and such
approach was subsequently adopted.”

Furthermore, when it came to the Sixth
Committee, an article-by-article analysis took
place and several questions were raised. As
one of the conclusions, they decided to limit
the punishable acts to physical and biological
kinds of genocide and by doing so, excluded
cultural genocide form the draft.”

The consideration of the draft taken by the
Sixth Committee was completed on the early
days of December 1948, and the draft resolu-
tion and the draft convention were then ad-
opted.™ The Genocide Convention itself was
adopted afterwards by fifty-six votes to none,
and, since then there have been efforts aim-
ing at its further development., as we can ob-
serve within the draft Code of Crimes Against
the Peace and Security of Mankind, the ICC
statute (the Rome statute), as well as both the
ICTR and the ICTY statutes.”’

C) CULTURAL GENOCIDE

As noted before, the drafters of the Conven-
tion have showed a clear intention to list the pro-
tected groups in an exhaustive way, and, although
there had been efforts towards a non-exhaustive
fashion, article I has remained the same.

By specifying which groups deserve to be
protected under the Genocide Convention it
deliberately excluded other groups that repre-
sent a great deal of genocide victims, and then
again, it did not go without major criticism.

The protected group issue has been ob-
ject of discussion within national legislation,
academic writing and cases, such as Akayesu,
where, in an attempt to clarify what exactly
the Genocide Convention meant by protected
groups, the Trial Chamber came to the con-
clusion that those groups should not be limit-
ed to the ones listed, instead, any stable group
should deserve that kind of protection.*

According to it, “a common criterion in the
Sour types of  groups protected by the Genocide Con-
vention is that membership in such groups wonld
seem to be normally not challengeable by its mem-
bers, who belong to it automatically, by birth, in a
continuous and often irremediable manner” !

In adopting the above-mentioned point of
view the real intention of the Convention’s
drafters would be met. Nonetheless, impor-
tant groups are still found to fall outside the
Genocide Convention’s scope, such as politi-
cal, economic and social groups.
when Raphael Lemkin first
defined the crime of genocide in 1944 in his
book “Axis Rule in Occupied Europe”, he also

Morteover,

wished to include a cultural kind of genocide,
which, according to him, would consist in the
deliberate destruction of a group’s cultural
way of life, that is, acts performed through
“drastic methods aimed at the rapid and com-
plete  disappearance of the cultural, moral and re-
ligions life of a group of human beings”* Within
his work he stated that the attempt to destroy
the foundation of the life of groups would as
well involve the annihilation of the political
and social institutions of culture, language and
national feelings.”
Following  Lemkin’s  thoughts, cultural
genocide was strongly discussed through the
drafts of the Convention. It was to be includ-
ed in its Article III, which would take the fol-
lowing shape, as in prohibiting “any deliberate
act committed with the intent to destroy the lan-
guage, religion or culture of a national, racial or
religions  group on  grounds of national or racial
Probibiting
the use of the language of the group in daily inter-

origin or religious belief such as: 1.

course or in schools, or the printing and circula-



tion of publications in the langnage of the groupy
2. Destroying, or preventing the wuse of, libraries
musenms,  schools,  bistorical  monuments,  places
of  worship or  other and
objects of the group; 3. Subjecting members of a

cultural  institutions

gronp to such conditions as would cause them to
renounce their language, religion or culture”.™*

Mr. Katz-Suchy from Poland, during the
discussion on the inclusion of article I1I in the
Convention, remarked zhat “the genocide con-
vention would only be fully effective if it covered
cultural - genocide which could be as destructive of
the life of a nation as physical extermination”.”

Cultural genocide was also proposed with-
in the Universal Declaration of Human Rights
draft, so as allow minorities the right to have
their own schools, cultural or religious institu-
tions, as well as facilitate the use of their own
languages in the press, public assemblies and
before courts and state authorities.*

Certain countries were of the opinion that the
cultural genocide would be better dealt if included
in the declaration of human rights or even into a
charter for the protection of minorities.”

In the Soviet Union’s opinion such argu-
ment should not proceed, once it understood
that the human rights declaration would not
suffice for the affective protection of cultural
features of a group. According to it “ zhe dec-
laration  proclaimed the individuals right to life,
liberty and security of person, which might be in-
terpreted as ensuring bis  protection  against any
act of  physical  genocide; yet no ome disputed the
need for a convention on physical genocide” *

In fact, the Convention on Genocide would
be a much more effective way on dealing with
cultural genocide as the obligations therein es-
tablished are far more binding than those im-
plicit in the declaration of human rights, that
rely solely on its moral force.”

Obviously, the will to include cultural geno-
cide in documents other than the Convention
would be a result of confusing the aims of the
latter with those of the above-mentioned decla-
rations and charters. These could not take cul-
tural genocide as a crime nor provide the neces-

sary measures so as to prevent and punish it.”

Moreover, to include cultural genocide
in the human rights declaration or in the
minorities protection charter would go
against the requirements of the resolution
96 (I), which took genocide to the level of
a crime under international law that had to
be prevented and punished.”

After long discussions whether or not cul-
tural genocide should be a subject addressed in
the Convention, it was excluded as a result of
the General Assembly Sixth Committee dis-
cussions by 25 votes to 16, with 4 abstentions,
13 delegations being absent during the vote.”

The ones who were contrary to the inclu-
sion of cultural genocide in the Convention
advocated either that certain factors of cul-
tural genocide were already covered by other
conventions, i.e the one relating to the protec-
tion of minorities; or that it had been foreseen
within national legislation, i.e. laws on educa-
tion and protection of worship.”

The United States of America, for instance,
presented two reasons to exclude Article III
from the Genocide Convention. According to
its representative, cultural genocide had no con-
nection with the physical destruction of a group,
and therefore could not be treated as such. He
also advocated that the actual protection needed
could be obtained from human rights.”*

If one agrees with those arguments, one
might as well consider the whole convention on
genocide to be useless, once several acts that con-
stitute genocide can also be found within both
national legislation or even in the general frame-
work of the crimes penalised under internation-
al criminal law. The reality is that by including
cultural genocide in the Convention, one would
have facilitated international action.>

In spite of that, cultural genocide was not
addressed as it should have been, and the signifi-
cance of one people’s culture was not propetly
recognized within the Genocide Convention.

In fact, a group’s culture represents its very
core, its very foundation, that is, one’s people cul-
ture actively construct and re-structure society,
and the extermination of a group’s culture shall
also imply potentially in its “de- structure”.*



The cultural symbols of a community are
the materialisation, the representation of it as
such and its destruction implies in the destruc-
tion of the group. As Raphael Lemkin has
advocated, there is a need to protect cultural
groups once they cannot do without the “spirit
and moral unity” that their culture provides.”

One people’s culture represents its very
core, and the international community does
not turn its back to the seriousness of the sub-
ject. The UNESCO’s draft declaration on In-
ternational Destruction of Cultural Heritage,
for instance, recognises that cultural heritage
consists in the cultural identity and social co-
hesion, and that its intentional destruction
shall imply in consequences on human dignity
as well as in human rights.”®

As an example one can mention the Bos-
nian war where there was plenty of what can
be called deliberate targeting and consequent
destruction of cultural, religious and historic
symbols such as the National Library (Around
1.5 million books were destroyed, the largest
single incident of book burning in modern
history), the Regional Archives, the Academy
of Music, the National Gallery, several local
and national museums, among others.”

Such cultural destruction which took place
in Bosnia holds a strong link with the system-
atic persecution and expulsion of ethnic and
religious communities, once ethnic groups are
culturally defined, they can be eliminated by
the disappearance of their culture, disguise the
existence of their physical removal.®

By the same token, the Ad Hoc Commit-
tee on the draft of the Genocide convention
has noted that “he cultural bond was one of the
most  important - factors  among  those which  unit-
ed a national group and that was so true that it
was possible to wipe out a human group, as such,
while
ing the individual members of the group to sur-
vive. The physical destruction of  individuals  was

by destroying its  cultural  heritage, allow-

not the only possible form of genocide; it was not
the indispensable condition of that crime”.%

In fact, cultural genocide goes further than
the destruction of physical or biological ele-

ment of a group. According to David Nerses-
sian, it takes place through various ways such
as  ‘the abolition of a groupls langnage, restric-
tions upon its traditional practices and ways, the

destruction  of  religious  institutions —and  objects,
the = persecution of  clergy members, and attacks
on  academics and intellectnals”. He went on

saying that it is characterised when “artisti,

literary, and cultural activities are restricted or

outlawed —and when national treasures, libraries,
artefacts,  and
are destroyed or confiscated.”™

The USSR delegate made clear its opinion
in the Sixth Committee that the destruction
on one group’s culture is also a way of com-
mitting genocide, once it is the intent to “de-
stroy a group in whole or in part’, and that the

“Nuremberg verdicts had shown that the destruc-

archives, — museunss, art  galleries

tion of the culture of certain groups might consti-
tute a method of destroying those groups”.”’

On the same occasion, the Czechoslovak
representative, Mr. Zourek, has stated that
the disappearance of groups can be either due
to physical extermination or due to forcible
destruction of its distinctive and permanent
characteristics. He went further to illustrate
his thoughts with examples of cultural geno-
cide perpetrated by the Nazis upon Czechs and
Slovaks, saying that “zhose acts were designed
to pave the way for the systematic disappearance
of the Czechoslovak nation as an  independent
national entity”, and that  such Nagi activity
bad  been accompanied by a  thorough attempt to
destroy  everything that might remind the people
of its national past and to prepare the way for
He concluded by

noting that those acts of cultural genocide had

complete  germanification”.

had the exact same motives as those of the so
called physical genocide, that is, the intent to
destroy a racial, national or religious group.®*
According to the Pakistani
physical genocide would only represent the

delegation,

means by which the end — cultural genocide
— would be reached. In other words, “ #he chief
motive of genocide was a blind rage to destroy the
ideas, the values and the very soul of a national,
racial or religions group, rather than its physical



existence. Thus the end and the means were close-
by linked together; cultural genocide and  physical
genocide were  indivisible. 1t would be against all
reason to treat physical genocide as a crime and
not to do the same for cultural genocide” .

In fact, the concept of genocide should not
be restricted to physical destruction by the
Convention, once the definition presented in
its Article II never specifically established that
the use of physical means was condition sine
gua non for the actual destruction of a group.
If one reads Article II (e) carefully, he will note
that when the Committee included as an act of
“forcibly  transferring  children  of
the group to another group” it recognized that
a group might as well be annihilated although
its members remain living without had suf-

fered any physical harm.®

genocide the

Following the exact same understanding
that a group may be annihilated without suf-
fering any physical harm, David Nersessian
noted that “by [limiting genocide to its physical
a  group
and  biologically  intact

suffers  in

manner.  Put  another  way,

and  biological  manifestations, can  be
kept  physically
identity

and  irremediable

even  as

it collective a  fundamental
the
the
body of the group but allows its very soul to be
destroyed.” '

What cannot be ignored is that the exclu-

present  understanding  of  genocide  preserves

sion of cultural genocide from the acts for-
bidden by the Convention is a way to act in
disagreements with the General Assembly
Resolution 96(I), once it mentioned that form
of genocide within its preamble®. That is, such
resolution recognized that genocide “results in
great losses to humanity in the form of cultural
and  other contributions represented by these hu-
man groups”.%’

Moreover, the issue of the acts that con-
stitute genocide - physical, biological and cul-
tural — have been analysed not only within the
draft discussions, as we have seen, but as well
within the case law that followed.

In the Kirstic judgement, the ICTY Trial
Chamber stated that “zhe physical ~ destruction
of a group is the most obvious method, but one

may also conceive of destroying a group  through
purposeful - eradication of its culture and  identity
resulting in  the eventual extinction of the group
as an entity distinct from the remainder of the
community”.”’

The Chamber’s statement follows the no-
tion of Genocide as it was conceived in Lem-
kin’s Axis Rule in Occupied Europe, that is,
genocide as all forms of destruction of a group.
By adopting such broad approach, one shall
find that genocide resembles the crime of per-
secution. (article 6(c) of the ICTY Statute).”

According to the Trial Chamber, there is
a general opinion established so as to consider
that the crime of persecution is not “Yimited to
the physical  destruction of the group but covered
all acts designed to destroy the social and/or cul-
tural bases of a group”.

By the same token, the Chamber went on
by mentioning the Ad Hoc Working Group
of Experts report on the human rights vio-
lation in South Africa in 1985.% Despite the
Convention’s literal coverage being restricted
solely to physical or material acts, it adopted
“a broader interpretation that viewed as genocid-
al any act which prevented an indiwidnal * from
participating  fully in national life, the latter be-
ing understood ‘in its more general; sense”.”*

Despite all the efforts towards a broader
understanding of genocide by including its
cultural version in the Convention, the motre
limited approach prevailed.

Nowadays, cultural genocide plays a sub-
sidiary role within the Conventions under-
standing of genocide. Cultural considerations
have helped out on the establishment of the
genocidal specific intent, and, also, cultural
characteristics are considered so as to define
the protected groups enumerated in Article II
of the Convention.”

When analysing the discussions on article
III, one notices that the main argument pro its
inclusion relied on the fact that cultural geno-
cide often represents a preparatory stage for
the physical or biological genocide.”

Lippman recognized that such kind of geno-
cide shall take place only when it comes together



with the intent of physically destroy a certain
group, that is, there is a need of a conjunction
of physical and cultural destruction.” Opinion
which is shared by William Schabas, according
to whom 7 seems impossible to consider acts of
cultural - genocide as  punishable  crimes if  they are
unrelated to physical or biolygical genocide’.

Of course, one cannot ignore that the
world has changed a lot since the ratification
of the Convention in 1948, nonetheless, we
are far from reaching an additional protocol
prohibiting cultural genocide.”

Nonetheless, we can still identify the crim-
inalization of cultural genocide as part of cus-
tomary international law, that is, the prohibi-
tion of cultural genocide is not binding and
States are do not have the obligation to pros-
ecute its perpetrators, but it still represents a
violation of international law and can be con-
sidered binding in some States.”

Moreover, one can note that the Conven-
tion’s drafters acknowledged the legitimacy of
cultural genocide and suggested that the sub-
ject shall be addressed by other international
documents, as it happened within the Univer-
sal Declaration of Human Rights, the Inter-
national Covenant on Economic, Social and
Cultural Rights, the Charter of the European
Union, etc.”!

When analysing the composition of the
United Nations of the 1940s, one may have
a slight sparkle of understanding towards the
denial of cultural genocide being internation-
ally criminalized, as the countries that voted
against it were mainly the ones that in the past
acted in a way that such an inclusion would
raise charges against them.*

Yet in no way should one accept the denial
of addressing the question of protection against
the destruction of a particular culture. The jus-
tification for doing so can rely in several argu-
ments, but mainly in the present-day history:
the acts perpetrated by the Nazis against cul-
tural or religious life of their aimed groups such
as the burning of the synagogues and Jewish li-
braries; also, within the first World War, the
burning of the University of Louvain as well as

the destruction of the cathedral of Rheims.*

Most of all, the history shows that the cul-
ture or the religion of certain groups are as eye
opening and disturbing as crimes of physical
genocide.™

Cultural genocide does not lack impor-
tance, and its exclusion is surrounded by a
range of very serious implications, especially
on how some extreme state actions towards
the annihilation of certain culture are to be
characterized.®

III - TIBET

“The situation is that whether inten-
tionally or unintentionally a sort of
cultural genocide is happening in Ti-
bet. And if losing independence is ac-
ceptable, on the contrary losing one’s
culture, accepting the destruction of
our spirituality, of Tibetan Buddhism,

is unthinkable”
The Dalai Lama®

To advocate the inclusion of cultural geno-
cide not only in the Convention, but within
any international instrument that would ad-
dress the subject as it deserves, may seem to
be an elementary cause to fight for, specially if
one remains in the theoretical domain.

The magnitude of cultural genocide can
only be fully understood by the analysis of
an actual situation where one’s people culture
is being destroyed, and, for that reason, we
propose for this chapter a brief analysis of the
situation that Tibet finds itself in.

The present scenario in Tibet involves a
great forced assimilation of its culture into
mainstream  communist  Chinese  society
through several acts such as the destruction
of monasteries, a public school system where
Chinese propaganda, language and culture
prevail, as well as the moving of a great num-
ber of Chinese into Tibetan tertitory.”’

The immigration process of quite a large
number of Chinese individuals into Tibet took
place so as to make it difficult for the Tibetans’

rise, to break their unity, to spread Chinese



propaganda within Tibet, and, therefore, move
towards the extinction of Tibetan’s culture.®

The charges of cultural genocide, there-
fore, are focused on the above-mentioned mi-
gration of Chinese individuals to Tibet, family
planning, as well as political repression.*

When it comes to culture, the focus of the
acts perpetrated by the Chinese government
involves mainly religion and language; and
there had been said that various sorts of vices,
such as drug use and prostitution, have been
promoted within Tibet so as to tear its citizens
away from Tibetan’s culture.”

The focus on religion would mostly con-
cern the freedom to participate in activities,
the regulation of monasteries, as well as the
so-called efforts to alienate Tibetans from the
Dalai L.ama.”!

According to Emigré leaders, Tibetans are
no longer entitled to undertake routine reli-
gious activities, and around 6,000 monasteries
have been destroyed or are being used for pur-
poses others than religious ones.”

Tibet has in fact been occupied by China
for over five decades, and, throughout this
occupation, the cultural identity of Tibet has
been gradually affected, heading towards its
total annihilation.

The Dalai Lama finds that the Chinese au-
thorities see in Tibets culture and religion a
source of threat of separation, and, therefore,
they have adopted policies so as to suppress it.”

Such policies imply, most of all, the denial
of the right of self determination for the Tibet-
ans, that is, the Chinese government has been
trying to shrink the right of Tibetans to freely
determine their political, social, economic and
cultural status.

The right of self-determination primar-
ily anchored in Chapter I, Article I of the
UN Charter™, has been specially recognised
by considering the particular situation of
Tibet. The United Nations General Assem-
bly Resolution 1723(XVI)”® noted that the
above right applies to Tibetans and called
on the government of China to allow the

latter to exercise such right.”

Furthermore, among the actions perpetrat-
ed by the Chinese government, one has been
raising strong fear of cultural genocide within
Tibetans, that is, the construction of a railway
that will connect Golmud - in the west of Chi-
na — to Lhasa — the capital of Tibet.”

Tibetans consider this railway as a threat,
once they are already considered to be a mi-
nority within their own territory, and Chi-
nese migration to Tibet would increase greatly
from the moment such railway becomes op-
erational, which also means a sudden spike on
the mentioned cultural annihilation process,
just like it happened in Easter Turkestan and
Innes Mongolia.”

As cultural genocide is much less obvious
than physical genocide, it can be perpetrated
through various means, and the Chinese gov-
ernment has also done so through the limita-
tion of Tibet’s data.

It is widely known that in order to com-
ply with Chinese legislation, the major search
engine Google does not provide certain infor-
mation when the query originates from a Chi-
nese internet protocol (IP) address.”

That becomes even clearer when it comes
to Tibetan’s culture, that is, Google has agreed
to filter out features of Tibetans’ life that the
Chinese government deems offensive."”

As we have noted in the previous chap-
ter, cultural genocide takes place without the
actual physical destruction of a group by af-
fecting more abstract features of one’s people,
such as its cultural heritage, and as long as the
discriminatory intent is observed.

The main objective of China towards Tibet
was never the physical annihilation of its indi-
viduals; to the contrary, it aimed in its people
assimilation and subordination; in the deliber-
ated undermining of Tibetan’s culture.'"

Even for those that disregard genocide with-
out physical destruction, still one shall not find
hard to recognized what is happening in Tibet
as cultural genocide, once there has been limi-
tations of births among Tibetans imposed by
the Chinese government, and such act can be
found in Article II(d), according to which geno-



cide can also rely on acts “wmposing measures in-
tended to prevent births within the group” .\

By the same token, the Dalai I.ama has found
that the measures imposed by China included a
forced strict family planning rules so as to make
the Tibetans a minotity in their own land.'”

Of course that the birth control issue that
takes place in Tibet does not rely on an unani-
mous point of view, once there are scholars
that strongly deny the genocidal intent within
such Chinese act.

Moreover, there are the people who advo-
cate the inaccuracy of the cultural genocide
claim in Tibet, and that point of view should
be respected. Still, the five decades of Chinese
migration, disrespect for Tibetan’s religion,
culture and way of life must not bee seen as
a simple result of the natural changes of time
and humanity.

Although it ended up not being included
on the final Convention on genocide, Article
III of the draft recognized cultural genocide as
the
to destroy the language, religion or culture of a

“any  deliberate  act  committed  with intent
national, racial or religions group on grounds of
national or racial origin or religions belief”.

Various examples demonstrate the need to
prohibit cultural genocide within an interna-
tional legal document - as noted on the previ-
ous chapter - and because of the struggle that
Tibet has been going through the past five de-
cades, seeing its very soul, its identity, fading
slowly in the hands of the Chinese, one must
not turn his face to the opposite direction.

The problem has to be dealt as its magni-
tude requires, not with complacency nor with
any sort of radicalism. What is needed is the
simple recognition that a people can and will
continue to be victimised in its own territory
not necessarily through physical destruction,

but mostly by the disappearance of its culture.

IV - CONCLUSION

From the colonisation period until the pres-
ent days genocide has been an issue that has been
dealt in several ways. First within the Nurem-

berg Trials where it was treated as one of the
crimes against humanity, then from the work
of Raphael Lemkin where the actual term geno-
cide originated, until the draft work towards a
genocide convention on the late forties, which
led to the Convention on the Prevention and
Punishment of the Crime of Genocide, being
approved on 9 December 1948 and coming into
force on 12 January 1951.

Throughout the process of drawing a con-
vention on the above topic various arguments
have taken place, over whether or not political
groups should be included in Article II as one
of the protected groups, and whether cultural
genocide should be considered genocide at all.

As one can easily observe, the discussions
relied on a political bedrock, as the western
countries were mainly against the inclusion
of cultural genocide, and they were the ones
that in the past relied upon the imposition of
their way of life throughout the colonization
period, as noted in chapter one.

On the other hand, eastern European coun-
tries, such as Poland, that in the past suffered
greatly from actions that amounted to cultural
genocide perpetrated by the Nazis, were the
ones that favoured the inclusion of such crime
in the Genocide Convention.

But the discussions on cultural genocide did
not stop in the Genocide Convention’s draft,
to the contrary, it went on within the inter-
national community and even within interna-
tional tribunals’ decisions, such as the ICTY
and the ICTR. Nonetheless, cultural genocide
is still not considered genocide by most of the
scholars nor has been included in any sort of
international document.

Although cultural genocide might not be
considered as heinous as the physical destruc-
tion of a group, it still represents a real danger
for human groups, which leads to the need of
its designation as a crime in international law,
and, therefore, be suppressed by a quite effec-
tive international system.'™

The arguments against cultural genocide
rely mostly on grounds of the lack of physical
destruction of a group, which can be consid-



ered a quite narrow point of view to adopt.

It was made clear through this article that
physical or biological acts are not the sole
ways to annihilate a group. Once the intent to
destroy a group in whole or part, the means
to do so may as well involve the destruction
of cultural features of a people.

Society is structured upon one’s people
culture and to destroy the latter shall imply
the de-structure of the society itself.'” More
than that, the cultural symbols of a commu-
nity are the materialisation of it as such, and
it could simply not do without its “spirit and
moral unity”.'"

As we have noted before, it is possible to
wipe out a human group without actually kill-
ing its members, that is, by destroying its lan-
guage and religious institutions and objects,
restricting  traditional

practices, persecuting

clergy members and intellectuals, in short, by
vanishing its cultural heritage.'”

By that one can understand that the delib-
erate destruction of a group’ cultural charac-
teristics through drastic methods used so as to
vanish any trace of cultural, moral and religion
life of that group is indeed considered able to
annihilate the latter.'”

Once again, we should not close our eyes
to the lack of protection against cultural geno-
cide. The examples are clear throughout his-
tory and to ignore those is to deny the pro-
tection of fundamental human rights to those

who most need it.
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3) Expresses the hope that Member States will make all possi-
ble efforts, as appropriate, towards achieving the purposes of

the present resolution
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