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1. INTRODUCTION

The construction of large dams in Brazil has always represented an emblematic example of
the tension between development and human rights (SANTOS; CHAUI, 2013). Those megastructures

have many compositions and functions, and can be used for the storage and production of energy,
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for retention of water to supply the population and agricultural production, and for retaining water
and mitigate floods, besides being used for retaining temporary tailings from the industrial and
mining activity.

The large government infrastructure projects of the 20th century were based on the search
for an energy source that would take advantage of Brazil's hydroelectric potential, as well as the
exploitation of underground mineral resources (with the consequent generation of waste inherent
to the activity). However, this option came with significant social and environmental damage. The
privatization of companies in the electricity and mineral sectors, which occurred during the 1990s,
followed by poor supervision of enterprises by the government, aggravated this situation.

Thus, the populations affected by dams in Brazil live in a scenario of violations, which has
worsened in the current context of threats to democracy’. The recurrent cases of criminalization of
human rights defenders, a regular basis in Latin America, make it difficult to organize and engage
communities.

In scenarios of socio-environmental disasters, such as the environmental crimes that took
place in Mariana and Brumadinho, acknowledging the "affected" is part of an excruciating part of the
process that reproduces the inequalities of gender, race and class existing in society?. Add to this the
brutal disparity of forces between small rural and/or traditional communities and massive companies
in the hydroelectric or mining sectors, whose economic interests converge with the development
discourse headed by the large corporations and approved by the Government.

This predominant development discourse exacerbates social conflicts, as the people affected
are seen as obstacles to economic growth, subverting the protective logic regarding the most
vulnerable people and that should guide the State's actions.

The lack of a specific national legislation defining the concept of affected makes this
acknowledgment more difficult. At the State level, although there are experiences in instituting
policies to recognize the rights of populations affected by dams via decree?, changes in government
often compromise their maintenance.

This causes the communities to engage in unequal negotiations with enterprises, so that the
conjuncture and correlation of local forces end up defining the final result of these "agreements”,
with serious damages and flagrant violations of the isonomy among the affected people.

For all these reasons there is an urgent need for a legal framework capable of instituting a
national policy of rights for the populations affected by dams. In this sense, the objective of this work,

born from a constant interlocution with the Movement of the People Affected by Dams, which made

' See the report of the Inter-American Comission on Human Rights on the “Criminalization of the Work of Human Rights
Defenders”, which shows that in Latin America the criminalization of the activities of Human Rights defenders on the rights of
the communities that live in territories of interest for the implementation of those megaprojects and exploitation of natural
resources such as the mining, hydroelectric and forests is frequent. (OAS, 2015, p. 33).

2n this sense, there are studies such as the Preliminary Report on the Situation of Women Affected by the Rio Doce Disaster
in the state of Espirito Santo (DPES, 2018), which pointed out as problems, in summary: The increase in cases of domestic
violence against women in the region affected by the disaster, the generic treatment provided by the TTAC in relation to
reparation programs, the exclusion from the matrix of damages typical labor activities of women, the registration carried out
by a family group and the election of a person in charge of the family nucleus ("head of the family") in a collective meeting, the
non-existence of dialogue tables composed entirely of women, and the lack of integration of the structures of the government
for the protection of women.

3 In Rio Grande do Sul, the State Decree No. 51.595/2014, signed by governor Tarso Genro, established the State Policy of the
Affected by Hydroelectric Enterprises, but it was revoked by Decree 54.852/2019, signed by Governor Eduardo Leite.
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us realize the importance of the subject, is to make an analysis of the text of Bill 2.788/2019, already
approved by the Chamber of Deputies and now is pending in the Federal Senate.

This project is part of the context of post-disaster legislative improvement and meets the old
demand of social movements in relation to the issue. Thus, we will make a brief record of the historical
process of struggles for the rights of affected populations that precedes the development of the
project, managed within the framework of the External Commission of the Chamber of Deputies on
the Brumadinho disaster.

2. THE HISTORY AND IMPORTANCE OF THE FIGHT FOR THE RIGHTS OF
PEOPLE AFFECTED BY DAMS

The legal analyses on a certain bill usually sticks to the terms of the proposition itself, giving
little space to its antecedents and foundations, which are seen in the struggles fought within civil
society. The approach that is sought here is part of the understanding that human rights are
conquered from the social relations of subordinate and emerging groups, which "through legal
institutionalization and cultural incidence, pursue and achieve spaces that enhance their autonomy
and self-esteem" (GALLARDO, 2014).

It is essential to situate the discussion by investigating historical facts that have made the
expression “affected "a symbol of the struggle for rights in face of large corporations. The term came
to designate a collective identity of resistance (SANTOS, 2015), gaining greater notoriety with the
creation and consolidation of the Movement of People affected by Dams. Today it has been
popularized and is widely spread in the political sphere, in social struggles, and in academic literature.

In this sense, it can be affirmed that the major socio-environmental disasters that occurred at
the end of 2015, with the burst of the Funddo dam, owned by Samarco Mineracao S.A., in Mariana/MG
and at the beginning of 2019, with the burst of the Mina Cérrego do Feijao dam, owned by Vale S.A,,
in Brumadinho/MG, attracted the attention of the press and political actorsin relation to the situation
of social vulnerability of the people living around these structures.

However, the struggle for the rights of the populations affected by dams in Brazil is not
recent and is not restricted to ore tailings dams. Its origins date back to the Brazilian option for
hydroelectric power generation at the beginning of the 20th century®.

At that time, the right to compensation for loss of land was granted exclusively to those who
held the title deed, under the terms of Decree-Law 3365/41, which came into force in Vargas
government, and establishes expropriation for public utility and public need. This excluded a good
part of the occupants of the lands, such as the squatters, tenants, sharecroppers, riverine dwellers,
fishermen, traditional peoples and communities.

According to Marina Reche Felipe, until the 1960s there were no major inquiries about the
dictates of the Decree Law by the affected populations (FELIPE, 2016, p. 78). However, it is quite

possible that such inquiries existed, but were restricted to the space where the dam was located,

4 1n our analysis, we will make a cut aimed at specific fights that were triggered from the installation of the dams and their
importance in the consolidation of the term "affected" as a symbol of resistance. It is worth noting, however, that the first
Brazilian hydroelectric dams were built still in the 19th century (the Usina de Marmelos power plant, the first large in South
America, is located in Juiz de Fora). For an analysis of the history of dam construction motivated by the hydroelectric expansion
in Brazil and its relationship with the geopolitical context of the Cold War, in line with the North American interest in
maintaining its influence in Latin America, see OLIVEIRA (2018).
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given the restricted scope of the claims of people which were totally invisible given the social
structures.

These enterprises intensified during the period of the military dictatorship®, with several
constructions of large plants, resulting in the forced removal of several rural, fishing, indigenous,
quilombola and traditional communities that were in the locations where the large projects were
installed.

The construction of the Itaipu Hydroelectric Power Plant, whose dam was built between 1975
and 1982, caused the expropriation of 42 thousand people from an area of 780 km? of Brazilian land
(and 570 km? of Paraguayan land), which led to the formation of an organized resistance movement®,
entitled "Justice and Land" (FELIPE, 2016, p. 78-79), composed of expropriated farmers who sought
supportin churches and grassroots communities (RIBEIRO, 2006).

The struggles were amplified with the participation of regional, union, and religious leaders,
linked to the Federation of Workers in Agriculture of the State of Parana, the Pastoral Land
Commission (CPT), and the Pontifical Commission for Justice and Peace (CPJP). This was followed by
an intense popular mobilization aimed at obtaining an increase in compensation for the loss of land
(RIBEIRO, 2006).

However, some groups affected by the construction of the plant did not even have the
possibility to discuss some kind of compensation or repair. The Ava-guarani’, or Nhandeva indigenous
people, located in the western region of the state of Parand, were expelled from their traditional
land. The current military dictatorship contributed to the invisibilization of the struggles that took
place during the period, given the rigid control it had in relation to public demonstrations against its
acts (ALCANTARA et. al,, 2019).

Historic and sacred places for that indigenous people, like the Salto de Sete Quedas,
cemeteries and archeological sites were flooded for the formation of the Power Plant Lake. The
cultural perception of the indigenous people in relation to the territory was disregarded, understood
not as res appropriate by private property, but as "a space of existence upon which significant human
(and extra-human) relationships took place dynamically” (ALCANTARA et. al., 2019).

The symbolic dimensions of land use and recognition of indigenous peoples and traditional
rural communities had no place in the economic development plans at the time, revealing a common
pattern of human rights violations. Based on this model, several hydroelectric plant construction
projects were developed in various regions of the country. Likewise, such plans contemplated mining

activity?®.

>During this period several hydroelectric power plants were built, including the Itaipu Plant (whose dam for a long time was
considered the largest in the world, only surpassed by the construction of the Three Gorges Plant in China, inaugurated in
2012). But it must be stressed that development plans were already common in previous governments, including hydroelectric
power generation as a priority, especially in the Vargas, Dutra and Juscelino Kubitschek governments. The latter's government
created the Ministry of Mines and Energy (1960), incorporating old administrative structures as well as the hydroelectric plants
of Furnas and Trés Marias, the latter by the state company Cemig (OLIVEIRA, 2018).

% The construction of the power plant is the starting point of civil society organization in various social movements, like the
Landless Workers' Movement (VANESKI FILHO, 2012) and the first organized mobilizations of affected people, which will later
serve as inspiration for the creation of the Movement of People Affected by Dams.

" Data of the report " Ava-Guarani: a construcao de Itaipu e os direitos territoriais", developed by members and servants of the
Federal Prosecution Service.

8 As an example, we can mention the Grande Carajas Program (PCG), whose installation of the infrastructure for its cultivation
beganin 1978, (COELHO, 2015) left marks and conflicts that can still be seen today in the region.
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It was also during the military dictatorship that the Uruguay Project was born, which provided
for the construction of 25 hydroelectric dams in the Vale do Rio Uruguai, by the Centrais Elétricas do
Sul do Brasil (Eletrosul). However, unlike what happened in Itaipu, soon after the publication of the
results of the review of studies on the Project there was intense social mobilization, organized
through a meeting of small producers from the three southern states of the country, representatives
of the Pastoral Land Commission of Santa Catarina and Rio Grande do Sul, Catholic and Lutheran
pastoral and religious agents, sociologists and agronomists of the Foundation of Upper Uruguay for
Research and Higher Education (REIS, 2008).

According to Maria José Reis (2008), "the anticipated negative reaction of local populations
to the first two plants of the Uruguay Project - Machadinho HPP and Ita HPP - both on the Rio Uruguai,
between Santa Catarina and Rio Grande do Sul, ended up interfering with the company's own
traditional mode of operation. Eletrosul designated in its documents as "affected" the population to
be moved from the areas destined to the installation of the future hydroelectric plants (SANTOS,
2015). The term was appropriated by the communities, which turned it into a symbol of recognition
and struggle.

It was from the organization of these affected families that the Regional Commission of
People Affected by Dams (CRAB) emerged, the result of several meetings begun at the end of 1979,
which would later undergo several internal restructuring and expansion. In March 1985, four regional
commissions began to coordinate what is now called the "Movement of People Affected by Dams"®
(REIS, 2008).

This popular organization had great results, such as the alteration of the axis of the
Machadinho dam, aiming at preserving the land of the Terra Indigena Ligeiro (FELIPE, 2016, p. 83), as
well as the Agreement of Itdin 1987, by which the affected populations obtained from Eletrosul three
possible alternatives as a form of compensation for the implementation of the plants: "fair financial
compensation for land and improvements, land for land in the region, and collective resettlement"
(FELIPE, 2016, p. 85). Also, in 1986, the Brazilian environmental legislation was changed through the
adoption of Resolution 001 of Conama, which now stipulates the obligation of Environmental Impact
Studies (EIA) and Environmental Impact Reports (RIMA) for large enterprises (FELIPE, 2016, p. 82).

The redemocratization allowed the affected populations to reach more achievements, such
as a fair constitutional redress in cache in cases of expropriation (art. 5, XXIV, CRFB). In the normative
plan, the constitutional mention of the requirement, as a law, of the prior environmental impact study
for the installation of a work or activity potentially causing significant environmental degradation
(art. 225, IV, CRFB), as well as the provision of the right to housing, later included in art. 6 of CRFB
through Constitutional Amendment 26/2000°.

° The official creation of the Movement of People Affected by Dams took place in March 1991, in the context of the | National
Congress of People Affected by Dams, preceded by national meetings that had the objective of consolidating a national
organization that could confront the plans for the construction of large dams (MAB, 2020).

0 The stipulation of the right to housing is important because it allows the normative construction of the principle of non
removal, developed in the UN Comments No. 4 and 7 on Economic, Social and Cultural Rights. It is the requirement that in
disputes related to housing the procedure cannot leave people homeless or vulnerable regarding human rights (SANTOS; LUFT;
MEDEIROS, 2016).
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However, the privatizations of a large part of the energy sector and of Companhia Vale do Rio
Doce', carried out in the 1990s, changed the scope of conflicts between enterprises and populations.
The new reality imposed a multiplicity of scenarios. If before the State was the central element to
which the affected populations directed their demands, today several private companies, each with
its own code of conduct and mode of operation, started operating the dams.

In 2000, an increase in information asymmetry and risk for the population increased, since
strategic data from the corporate point of view, concerning the safety of dams, tend to be
confidential, being common practice the self-monitoring, with the hiring of consulting companies by
the corporations themselves responsible for the structures'?.

The absence of a normative framework on the rights of people affected has allowed
companies belonging to the same business group to adopt differentiated treatment in relation to
those affected from different locations (MAB, 2013). This problem is still present today.

Based on denunciations made by social movements, in 2007 the former Council for the
Defense of the Rights of the Human Person (CDDPH, now the National Council for Human Rights -
CNDH) constituted the Special Commission "Affected by Dams". The Final Report of the Commission
highlighted several human rights violations through the methodology of case studies'® (CDDPH,
2010).

As recurrent practices, violations of access to information may be mentioned, manifest in the
omission or simple refusal to provide relevant data to interested persons, lack of legal or technical
advice to populations, provision of contradictory or false information, precarious and insufficient
environmental studies, restrictive and inadequate definition of the concept of affected, omission of
socio-economic and cultural specificities of affected populations, as well as in face of vulnerable
groups and gaps or poor application of rules, despite formal recognition by the State of economic,
social, cultural and environmental rights (CDDPH, 2010). Shortly before the CDDPH plenary session
approved the respective report, Federal Decree 7,342 was also issued in 2010, which established the
socioeconomic registry of those affected by hydroelectric projects.

Thus, it can be noted that the institutional treatment given to the affected populations has
oscillated over the years, and the achievements are recognized as the result of enormous pressure
exerted by social movements (CDDPH, 2010). In brief, we move forward from a time when the term
affected was used by the enterprises to designate who should be compensated for the loss of
property ownership to a true resignification of the term, which came to symbolize a unifying element

of the struggles of civil society and the denunciation of human rights violations'.

" According to Luiz Jardim Wanderley, Maira Sertd Mansur and Raquel Giffoni Pinto, the company Companhia Vale do Rio Doce
was responsible for about 300 geotechnical structures of that type in 2009 (WANDERLEY; MANSUR; PINTO, 2016).

21t should be noted that, in the specific case of mining activities, the cycle of commodities price appreciation that occurred in
the period generated a significant increase in research requirements to the DPNM, as well as mining concessions and mining
permits executed by the Ministry of Mines and Energy, which led to the expansion of the limits of appropriation, control and
dispute for the Brazilian subsoil (GONCALVES; MILANEZ; WANDERLEY, 2018).

3 The CDDPH (current CNDH) carried out studies and missions in 2007 in the localities near the Acaua dams, in the state of
Paraiba; the Aimorés hydroelectric exploitation, on the Rio Doce river, between the states of Minas Gerais and Espirito Santo;
the Canabrava hydroelectric plant, in the state of Goids; Emboque Small Hydroelectric Plant, in Radll Soares, Minas Gerais; Foz
do Chapecé Hydroelectric Plant, between the states of Santa Catarina and Rio Grande do Sul; Fumaca Small Hydroelectric Plant,
on the Gualaxo do Sul River, between the municipalities of Mariana and Diogo de Vasconcelos, in Minas Gerais; Tucurui
Hydroelectric Plant, in Pard (CDDPH, 2010).

4 An example of this is found both at the national level, with the name chosen by the Movement of People Affected by Dams
(MAB), and ininternational level, such as the name chosen by the International Articulation of People Affected by Vale (AIAAV).
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As Carlos Vainer highlights, if in the beginning we had a territorial-patrimonialist conception
in relation to those affected by large hydroelectric projects (which restricted the scope of the term
to those who owned the property title), this concept was changing to also cover the flooded (hydro
conception), which at the time appeared in the language of the World Bank'™ as involuntary
resettlement (VAINER, 2008). These conceptions proved to be insufficient and, progressively, the
concept came to include people who suffered physical displacement (which includes that resulting
from the loss of productive space) and economic displacement (which refers to the interruption of
economic activities, regardless of the physical-territorial aspect) (VAINER, 2008).

At the international level, the World Commission on Dams, an independent body composed
of experts from governments, companies and members of civil society, constituted with the support
of the World Bank to study the reality of populations affected by such ventures between 1997 and
2000, produced a Final Report in which attention is given to the "displacement of livelihoods,"
considered here the deprivation of access to essential resources to traditional means of life (such as
subsistence agriculture, fishing and vegetal extraction) caused by flooding of land and the alteration
of the ecosystem of rivers. There is growing concern about the symbolic dimension, especially
relevant when dealing with the rights of indigenous peoples and traditional communities.

However, although Decree 7,342/2010 sought to establish general parameters on the
concept of affected to the licensed enterprises as of 2011 onwards, conferring elements for the
action of the government and the agencies and institutions of Justice in case of non-compliance,
Brazilian legislation has not advanced since then.

This fact did not go unnoticed by the United Nations Working Group on Business and Human
Rights, in a visit to Brazil soon after the rupture of the Funddo dam in Mariana/MG. The group
welcomed the possibility of establishing a state policy on people affected by dams and other
development projects in Minas Gerais, the site of the disaster, following the example of what had
been established in Rio Grande do Sul by decree (UN, 2016). However, such policies had no progress
or simply suffered setbacks ( which is the case of the state decree 51.495/2014, revoked last year).

At the national level, there is still no legal framework on the issue, which leaves the affected
populations at the mercy of negotiations directly with the companies. Several attempts have been
made to establish it, but the agenda has not advanced in Congress’®.

With the rupture of the Mina Corrego de Feijdo Dam, owned by Vale, in the Paraopeba River
basin, in Brumadinho/MG, the discussion of the subject was once again highlighted. Recently there
was the approval of Bill 550/2019' in a remote plenary session by the Federal Senate. This project,
however, makes changes in the National Dam Safety Law (Law 12,334/2010), as well as makes civil,
administrative and criminal sanctions more rigid in case of non-compliance. It is a necessary

improvement in the rules of accountability'®, but it is not confused with the institution of a policy of

5 Provisions contained in documents of international organizations, such as the World Commission on Dams, constituted with
the support of the World Bank, influence and serve as an instrument of pressure for the adequacy of internal legislations.

6 See Bill 1.486/2007, which dealt with the obligation of social assistance to the affected populations, as well as Bill No.
29/2015, appended to Bill 2.788/2019.

7 This project is, until the date of publication of this text, in the process of presidential sanction.

'8 But perhaps insufficient. For a critical approach to the changes in the National Dam Safety Act, see MILANEZ and
WANDERLEY (2020).
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rights for the populations affected. This regulation is sought by Bill 2.788/2019, which is now under

analysis.

3. CONSIDERATIONS ON BILL 2.788/2019 ON THE NATIONAL POLICY ON
THE RIGHTS OF AFFECTED POPULATIONS

Bill 2.788/2019, elaborated by several federal deputies, "institutes the National Policy on the
Rights of Populations Affected by Dams". Already approved by the Chamber of Deputies, it is
currently in progress in the Federal Senate, with Senator Leila Barros (PSB-DF) as rapporteur. This
proposal for legislative change is part of the post-disaster context of Funddo (2015) and Mina Cérrego
do Feijdo (2019) dams, and is the result of the work of the External Commission of the Chamber of
Deputies on the disaster of Brumadinho'®, but preceded, as we have seen, by decades of popular
mobilization.

The proposal has clear merits, since it establishes a legal concept of affected populations,
disciplining their rights, as well as obligations to the entrepreneur responsible for the dam, who must
bear the costs of specific programs aimed at such populations. It is a proposal that largely meets the
wishes of the Movement of People Affected by Dams (2013), constituting an important instrumentin
the defense of the affected populations. There is, however, room for complementation and
improvement.

The §1, item Il of Article 1 of Bill 2,788 brings an important expansion of the scope of the
future law, bearing in mind that its focus is to establish rights for the populations affected by the
construction, operation or deactivation of dams, regardless of the dimensions of the undertaking
(BRAZIL, 2019). It would not make sense, therefore, to abide to the limiting criteria set forth in the
National Dam Safety Law (Law 12,334/2010). Issues present in that law, such as the height of the
massif, the total capacity of the reservoir, the type of waste it contains and the classification of the
dams by categories of damage cannot prevent the recognition as affected populations of
communities affected by the installation of the structures, regardless of their dimensions.

Also worthy of note is the mention made by §2 of art. 1 of Bill 2,788 on the applicability of the
provisions of the future law to the environmental licensing of dams and to emergency cases resulting
from leaks or ruptures of these structures, whether occurring or imminent (BRAZIL, 2019). However,
more emphatic wording may be needed to indicate the applicability of the law to "all stages of
environmental licensing," making the approval of the prior license conditional on local consultation
with the affected populations.

Regarding the scope of its provisions, it would be important to have a provision that explicitly
does not exclude rights and guarantees expressed or arising from the regime and principles adopted
by the Constitution or by other laws, as well as international treaties to which Brazil might be a
member state, in a formulation similar to §2 of art. 5 of the Brazilian Constitution.

In turn, article 2 of Bill 2,788 represents a great achievement, since finally the concept of
"populations affected by dams" becomes part of an ordinary law. Currently the only normative

definition of "affected" is found in Decree 7,342/2010, signed by former president Luiz Inacio Lula da

9 Other bills resulting from the Commission's work are pending in Congress, such as bill 2.787/2019, which typifies the crime
of ecocide and bill 2.790/2019, which incorporates the prevention of disasters induced by human action to Law 12.608/2012
(Statute of Protection and Civil Defense).

Homa Publica - Revista Internacional de Direitos Humanos e Empresas | 2526-0774 | Vol. 04 | Jan-Dez 2020 | e:064

8



Comments on Bill 2.788/2019 on the National Policy on the Rights of Populations Affected by Dams

Silva, which instituted the obligation of a socioeconomic registry to identify, qualify and publicly
register the population affected by electricity generation projects.

However, the decree is a fragile enactment, subject to revocation by the Executive Branch
itself. Proof of this was the recent revocation of its articles 3 and 4, determined by Decree
10.087/2019, already in the government of Jair Bolsonaro. These revoked dispositions established
the Interministerial Committee of the Socioeconomic Registration, collective body linked to the
Ministry of Mines and Energy, which represented a weakening of the social participation in this area
(MAB, 2019).

The recent ruptures of mining tailings dam also demonstrate the need to expand the scope
of the provisions of that decree, since in such a decree the mandatory registration reaches only
hydroelectric dam projects. It is therefore considered a positive point that Congress has sought to
define this concept through the law.

The head provision of Article 2 defines populations affected by dams as "all those subject to
one or more of the following impacts caused by the construction, operation, deactivation or rupture
of dams", which are listed in the respective items (BRAZIL, 2019). However, there is no mention of
planning stage of the projects, at which point popular participation could avoid a big part of the
human rights violations, often verified in the execution stage.

The items of art. 2 seek to contemplate both the situation of those who lose ownership or
possession of property, as well as those who are adversely affected by the devaluation of real estate
as a result of the location near or downstream of these structures. They also reach the person
affected by the loss of productive capacity of the land and natural elements of the landscape that
generate income, directly or indirectly, as well as the remaining part of property partially affected,
which affects the income, subsistence or way of life of the populations. They also seek to cover people
who lose the product or areas of fishing activity or natural resource management, communities that
suffer prolonged interruption or alteration of water quality that damages the supply, lose sources of
income and work, suffer a change in habits, as well as losses or reductions in their economic activities
and negative social, cultural and psychological effects due to the removal or evacuation in emergency
situations. The reality of indigenous populations and traditional communities that have changed their
way of life, as well as populations that have interrupted access to urban areas and rural communities
and suffer "other possible impacts, indicated at the discretion of the licensing environmental agency”
(BRAZIL, 2019).

It is a broad definition, reaching not only the physically displaced and the economically
displaced, but all those who suffer alterations in their way of life. However, in item VIII, explicit
mention should be made of quilombola communities, victims of frequent human rights violations in
the implementation of dams, as attested by the Report of the former CDDPH (2010). In relation to
indigenous peoples and quilombola and traditional communities, it is also necessary to ensure the
right to free, prior, informed, and good faith consultation, as prescribed in ILO Convention 169, as
well as the right to consent or not to the undertaking, whenever there is a risk to the fundamental
rights of those peoples (SOUZA FILHO et. al., 2019).

Thereis also a lack of definition, initem V, about the time that could characterize a "prolonged

interruption” of the water supply. This indetermination opens room for questioning, and it is essential
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to consider that the text aims to cover any reduction in the flow that compromises the supply or the
quality of the water offered to those populations.

Also, the sole paragraph of Article 2 highlights the applicability of the provision to
populations affected by dams "existing in the region at the time of environmental licensing of the
dam or emergency due to leakage or rupture of the structure, occurred or imminent” (BRAZIL, 2019).
This provision was not included in the initial project, having been included by amendment. This
inclusion was not positive.

In disasters of major proportions, as in the case of the rupture of the Fundao dam, several
localities were affected?, not limited to the dam region. It is necessary a delimitation that prevents
restrictive interpretations, reaching all and any territory affected in similar cases.

Article 3 of Bill 2.788/2019 establishes a list of rights of affected populations, which will be
established "according to what has been agreed in the process of informed and negotiated
participation of the Program on the Rights of Populations Affected by Dams (PDPAB) in the specific
case" (BRAZIL, 2019). The provision must be interpreted in joint with art. 6, which prescribes the
creation of a national collective body, of a consultative and deliberative nature, which will have the
function of monitoring and inspecting the National Policy on the Rights of Populations Affected by
Dams (PNAB) and with art. 7, which prescribes the establishment of a Local Committee of the National
Policy on People Affected by Dams, "of tripartite composition and provisional character, responsible
for monitoring, inspecting and evaluating the PDPAB in each concrete case" (BRAZIL, 2019).

Itis clear from the structure of the text that this Committee will have great importance, since
it will be directly responsible for ensuring the informed participation of the population affected in
each specific case, and will also manifest itself before the body responsible for the dam's
environmental licensing process, although of non-binding character (sole paragraph of art. 7 of the
Bill). The deliberations of the collective bodies will have the participation, with the right to a voice, of
members of the Federal Prosecution Service and the Public Defender's Office (art. 8 of the Bill). The
project does not, however, detail the composition of this Committee, nor of the federal agency,
leaving the regulation for a later moment.

The legislator's option for the tripartite composition model (representatives of the
Government, entrepreneurs and representatives of civil society, indicated by the social movements
of those affected by dams) reinforces the dynamics of the multistakeholders, present in the UN
Guiding Principles on Business and Human Rights?'. There are several problems resulting from this
option, which may provide a capture of the deliberative instances by the enterprises.

Considering that the Program for the Rights of Populations Affected by Dams will be
established in each concrete case through negotiations with the enterprises, to be approved by this
Committee, and, according to art. 8 of Bill 2.788/2019, it will be implemented "at the expense of the
entrepreneur" (BRAZIL, 2019), there is a risk that the representatives of the business sector will seek

to empty the content of the respective programs with the objective of reducing costs. The tripartite

20 The toxic sludge of tailings traveled more than 600 km. to its estuary, located in Vila de Regéncia (Regéncia Augusta), in the
city of Linhares/ES (MILANEZ and LOSEKANN, 2016).

21 An in-depth discussion on the issue of multistakeholders can be found in the work of David BILCHITZ (2013) on Guiding
Principles. In Brazil, the Decree 9571/2018 that intended to establish national guidelines on "Business and Human Rights" is
also tributary of this trend, as we have already had the opportunity to expose (HOMA, 2018).
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composition, in practice, allows the entrepreneur to occupy the two poles of the same negotiation,
which makes it unbalanced.

The items of Art. 3 establish a nonexhaustive list of rights to the affected populations that
may be included in the respective Programs. It is worth mentioning item V, which brings the essential
provision of independent technical advice, of a multidisciplinary nature, to be chosen by the affected
communities to guide them in the process of participation and funded by the entrepreneur, without
their interference. Studies related to the case of the rupture of the Fundao dam demonstrate the
importance of these advisory services (SOUZA and CARNEIRO, 2019). As this is a central point for the
achievement of the rights of the affected populations, it would be important that this right is not
subject to the need for pactuation, figuring as a prerequisite for the implementation of the
enterprise.

This list prescribes redress by means of replacement, in accordance with § 1 of art. 3 of the
Bill, collective resettlement as a priority option (which should be interpreted restrictively, so as not
to hurt the free determination of indigenous peoples, quilombola and traditional communities in
relation to their way of life and the symbolic dimension that concerns the lands they occupy), the free
and informed option in relation to the alternatives of reparation (which will only be assured through
a mechanism such as technical assistance, that allows for the elimination of asymmetry of information
between those responsible for the enterprise and the communities), the preferential collective
negotiation regarding the forms of reparation and the parameters for the elaboration of a matrix of
damages, as well as the stages of planning and the chronogram of resettlement and elaboration of
housing projects (BRAZIL, 2019). The wording of item IV with the term "priority" gives room for the
use of a strategy widely used by the enterprises, which is individual negotiation (FELIPE, 2016, p. 84),
which could represent a step backwards.

The items bring the provision of emergency assistance in the event of accidents or disasters,
aiming at ensuring the maintenance of living standards of families and individuals in conditions at
least equivalent to those before. In view of what was lerned from the Funddo Dam case, it would be
important to avoid that the aid was paid only to a "family leader", which generated significant
distortions in relation to the situation of affected women (DPES, 2018). One way to improve this
would be to make it explicit in the text that this aid would be due to any person who contributed to
the family income.

The extensive list of items also prescribes for fair cash compensation and, except in the event
of disasters, prior compensation that includes property values and improvements, lost profits and
monetary resources that ensure the restoration of conditions equivalent to the previous ones
(BRAZIL, 2019). It also mentions reparation for moral, individual and collective damages resulting
from the inconvenience suffered, rural resettlement or urban resettlement, through self-
management processes, housing conditions similar to the previous ones in terms of dimensions and
quality of the building and suitable for groups of people in vulnerable situations, presence of spaces
of sociability and collective living in the case of resettlement projects, bookkeeping and registration
or granting of the right to use the properties arising from resettlement within a maximum period of
12 months, as well as containing provisions regarding popular participation in resettlement projects,

plans for economic and social recovery, development and access to information, with express
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provision for public consultation of the list of persons and organizations registered for reparation
measures (BRAZIL, 2019).

This public consultation, prescribed in Clause XVIII of Art. 3 of the Bill, deserves highlighting.
The legal regulation of the registration is fundamental, as exemplified by the burst of the Fundao
dam, whose socioeconomic registration carried out by the Renova Foundation is the object of strong
criticism, given its non-participatory and not very transparent methodology (TASSE, 2020). According
to Andrea Zhouri, many problems arise from the fact that the registry was established in a Transaction
and Conduct Adjustment Term that reduced the disaster's classification as a case of environmental
conflict, restricting it "to the sphere of negotiation between interested parties" (ZHOURI et. al., 2018).

Paragraphs 1 and 2 of art. 3 are important when establishing guidelines for reparation, which
seek to contemplate the experiences and specificities of groups, communities, families and
individuals, allowing for replacement, indemnification, equivalent compensation or social
composition (BRAZIL, 2019). This reparation will be guided by the principle of the centrality of the
victim's suffering, which requires the consideration and participation of such people as central points
in the legal discussion on reparation and in the formulation of victimization prevention mechanisms
to prevent new harmful events from happening (TRINDADE, 2003; SENRA, 2016). This is an essential
provision for effective reparation.

Among the possibilities not mentioned by the Bill, there is a lack of a provision that expressly
contemplates the peculiar situation of indigenous peoples, quilombola and traditional communities,
which have the right to prior, free and informed consultation in accordance with ILO Convention 169.

An old proposal of the Movement of People Affected by Dams could also be discussed, which
deals with the constitution of a specific reparatory fund called Conta PNAB, destined to finance the
rights policy. According to this logic, a reference price for social investment would be set at the
auction of the enterprise, with the management of the Fund being of responsibility of the PNAB Local
Committee (MAB, 2013). This is a viable alternative that would increase the protagonism of the
affected people in the reparation and could be discussed by Congress.

In turn, art. 4 of the Bill reinforces the right of populations affected by dams that exploit the
land in a family economy, as landowner, landlord or tenant, or that have a bond of dependency on the
land for their physical and cultural reproduction, to reparation for material losses, compensation for
compulsory displacement resulting from resettlement, and compensation for immaterial losses, in
order to reconstitute their livelihoods (BRAZIL, 2019).

The mention made by Art. 5 of the Bill to specific programs that are aimed at the most
vulnerable population (women, the elderly, children, people with disabilities, indigenous peoples,
traditional communities, construction workers, fishermen and fishing activities, etc.), domestic and
livestock animals, as well as the impacts in the area of health, environmental sanitation, housing and
education of the Municipalities that will receive the construction workers or those affected by a leak
or rupture of the dam, as well as the communities receiving resettlement or relocation of the families
affected (BRAZIL, 2019) is considered positive.

Finally, art. 10 of the Bill revokes paragraphs 1, 2 and 3 of the Consolidation of Labor Laws
(CLT), concerning the assessment of off-balance sheet damages by the court. This is also a positive
change, since the provisions were included in that law through the 2017 Labor Reform and promote

undue limitations to the effective reparation of the offended workers. Considering the victims of the
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Mina Cérrego de Feijdo dam burst, in Brumadinho/MG, in fact the compensation parameters related
to the reparation cannot be linked to the worker's contractual salary, under penalty of serious
violations and distortions.

Therefore, in general lines, in spite of the possible improvements and suggestions of writing,
Bill 2.788/2019 attends in good part to the demands of popular movements, constituting an advance
in normative terms. In case it is approved and becomes law, it has the potential to serve as an

important instrument in the realization of Human Rights.
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